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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Carolyn J. Cooley, the Trustee duly appointed in this
Chapter 7 case ("Trustee"), has filed an objection to a second
anmended proof of claim("Caim), filed by G Lawence and Lorel ei
A Dillon ("Dillons") in the sum of $82, 055. 86.

The contested matter first appeared on the Court's notion
cal endar at Utica, New York on March 29, 1994 and was adjourned to
April 26, 1994. On the latter date the matter was submtted for
decision, with the parties being allowed until My |7, 1994 to

subm t nenoranda of | aw.



JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b) and I57(a), (b)(l) and (2)(B)

FACTS

On or about May 26, 1989, the Dillons contracted with
Carvotta Builders, Inc. ("Carvotta") to construct a one-fam |y hone
in the Town of New Hartford, New York. The contract was executed
by Thomas L. Carvotta ("Debtor"), as president of Carvotta. See
Construction Contract attached to the C aim dated Novenber 23,
1993.% On Novenber 2, 1989, Debtor filed a voluntary petition
pursuant to Chapter 7 of the Bankruptcy Code (Il U S. C. 88I0I-1330)
(" Code").

The Dillons' daim has tw conponents, the first
conponent allegedly a priority claimpursuant to Code 8507(a)(6),
in the sumof $3,600. The second conponent is a general unsecured

claimin the sum of $78, 455. 86. 2

! Wiile the Trustee has not interposed any objection based

upon privity of contract, it is not clear to this Court howDillons
have a cl aim agai nst the Debtor as opposed to Carvotta.

> Dillons acknow edge receipt of the sum of $I2,0l6.00
recovered in an adversary proceedi ng coomenced agai nst the Debt or,
whi ch recovery is apparently a credit against the total anount of
the C aim



ARGUMENTS

The Trustee objects to the Caimon the ground that the
"construction draws" referred to in Claimant's Reply To Trustee's
ojection filed March 7, 1994 are not "deposits” wi thin the neaning
of Code 8507(a)(6), and if they are deposits, Dillons are entitled
to a priority claimlimted to $/,800. Additionally, the Trustee
objects to a significant part of the general unsecured Caimon the
ground that it represents anobunts in excess of the allowances set
forth in the Construction Contract with Carvotta. By letter to the
Court dated April 6, 1994, the Trustee nodified her objection to
Dillons' Claimto oppose only the Code 8507(a)(6) priority claimin
the sum of $3,600 and $5,199.82 of the non-priority claimdue to
what the Trustee characterizes as "Expenditures in excess of
contracted al |l owances: ".

The Dillons contend that they are entitled to be
rei nbursed for the actual cost of conpleting their residence after
t he Debtor and/or Carvotta wal ked off the job on or about October
2, 1989. They assert that they should be entitled to recover the
anounts they actually expended to conplete their hone, even though
those anmpbunts exceeded allowances under the original contract,
because the Dillons were unable to obtain those materials and
services at the contractor's (Carvotta's) price. Addi tionally,
Dillons point to cost overruns resulting fromthe destruction of
sub-flooring in the unfinished hone due to its being exposed to
rains experienced in the aftermath of Hurricane Hugo.

Wth regard to the Code 8507(a)(6) claim Dillons assert



that they made two separate deposits with the Debtor in Septenber,
| 989 and that they should be able to el evate $l, 800 of each advance
to priority status under Code 8§507(a)(6).

DI SCUSSI ON

The first dispute presented by the Trustee's notion is
Dillons' entitlenent to assert a priority for $3,600 in "deposits"
made with Carvotta pursuant to the Construction Contract.

Pursuant to Code 8507(a)(6), priority is to be given to
"al | owed unsecured cl ains of individuals, to the extent of $900 for
each such individual arising from the deposit, before the
commencenent of the case, of noney in connection with the purchase,
| ease or rental of property, or the purchase of services for the
personal, famly, or household use of such individuals, that were
not delivered or provided." (enphasis added).

Initially, the Trustee, at oral argunent, asserted that
the nonies Dillons claim to be deposits were admttedly
construction draws pursuant to a building construction |oan
referred to in the Construction Contract and thus, were not
deposits within the neani ng of Code 8507(a)(6).

A review of the Construction Contract fails to disclose
any reference to the term deposit, although paragraph "Fifth"
t her eof does reference paynent of the purchase price in accordance
with a "building construction |oan paynent of schedules (sic) as
prepared by Norstar Bank."

The Dillons refer the Court to the |l egislative History of



t he Bankruptcy Reform Act of 1978 (P.L. 95-598), which states in
part, at page 6148 in reference to H R 8200, the House of
Representatives version of the Act, "The bill gives a priority in
the distribution of assets of a bankrupt debtor to consuners who
have deposited or nade partial paynents for the purchase or | ease
of goods or the purchase of services, that were not delivered or
provi ded. "

Additionally, the term"deposit” is defined in BLACK S LAW
D crioNnary, FIFTH EDITION (1979), "Money |odged with a person as an
earnest or security for the performance of sonme contract, to be
forfeited if the depositor fails in his undertaking. It may be
deened to be part paynent and to that extent may constitute the
pur chaser the actual owner of the estate.”

In spite of the foregoing Legislative H story and
dictionary definition, the Court is not convinced that the two
construction draws referred to in Dillons' Reply to Trustee's
oj ection are entitled to a Code 8507(a)(6) priority. Construction
draws pursuant to a building construction |oan, are typically paid
after a portion of the work has been conpleted, and the Court has
no reason to believe that such was not the case with the Dillons
home. The fact that the house was never ultimately conpl eted by

Carvotta does not change the character of the draws.?

® Wiile Dillons contend that they received nothing in return

for the construction draws, they do acknow edge the exi stence of a
structure in sonme stage of conpletion. Further, in their
"Item zation of Damages"” attached to their Reply to Trustee's
bj ection, they acknowl edge a credit for the anount remaining due
on the contract, which suggests that approxi mately $26, 000 wort h of
wor k, | abor and services had been provided by Carvotta at the tine
it stopped working on the Dillons' hone.



Code 8507(a)(6) was intended to provide priority status
to the extent of $900 to protect a consumer who nakes a deposit
upon or partially pays for goods and/ or services never delivered or

provi ded. Such was not the case, sub judice.

Furthernore, and assumi ng arguendo that D llons were
entitled to claima priority, Code 8507(a)(6) places a cap on the
anount to which each individual is entitled to claimas priority,
nanely $900. If a single deposit does not exceed $900, a consuner
woul d be able to assert a priority claimas to any other deposits
made, but only to the extent of $900 per individual. This conports
with a statenment nade in CoOLLIERS ON BANKRUPTCY, that "a claim or
claims under this section may not exceed $900. 00 per individual."
See 8507.04, p. 507-33.

Turning to the unsecured non-priority portion of the
Dillons' claim it appears that the only itens remaining in dispute
total $5,199.82. (See letter of Carolyn J. Cooley dated April 6,
1994). As indicated, the thrust of the Trustee's objection is what
she characterizes as anounts in excess of the contract all owances.
The Dillons respond that they exceeded the original contract
al | omances because they were forced to pay retail costs for itens
such as "plunbing fixtures, lighting and | awn" that they woul d have
obtained at the builder's cost if it had not quit the job. They
also cite the fact that in order to conplete their residence, they
had to contract for |abor and materials on a "pieceneal" basis.
(See Caimants' Reply to Trustee's bjection filed to March 7,
| 994) .

Neither party in this contested matter has requested an



evidentiary hearing, and thus, the Court nust rely on the papers
subm tted by each. 1In considering an objectionto claim the Court
must determine the relative burdens of proof. Code 8§502(a)
provides that a claim filed under Code 850l is deened allowed
unl ess a party in interest objects to it.

Case law interpreting Code 8502(a) establishes a "bright
[ine" of authority which holds that a properly filed proof of claim
is prima facie evidence of the validity and amobunt of the claim
absent an objection by a party in interest. The burden of going
forward then falls upon the objector, who nust present evidence to
rebut the presunption. However, the ultinmate burden of persuasion

remai ns upon the creditor filing the claim See In re Schaunsburg

Hotel Owner Ltd. Partnership, 97 B.R 943 (Bankr. N.D.11l. 1989);

Inre J. Bildner & Sons, Inc., 106 B.R 8 (Bankr. D.Mass. 1989); In

re Rabzak, 79 B.R 960 (Bankr. E.D.Pa. 1987); Inre BRI Corp., 88

B.R 71 (Bankr. E.D.Pa. 1988).

In the instant case, the Trustee has net her objector's
burden by arguing to the Court that certain anounts reflected in
Dillons' Caim exceeded the allowances set forth in the
Construction Contract. Dillons then respond that to the extent the
anounts in controversy exceed the allowances in the Construction
Contract, they were necessitated by their inability to purchase the
materials at the builder's cost and to obtain the | abor other than
on a pi eceneal basis.

The Court accepts the Dillons' explanation and concl udes
that they have net the "ultimate burden of persuasion", except with

regard to a "flooring" expense in the sum of $2,224.80, which



appears torelate to the installation of carpeting in the basenent
of Dillons' hone. (See Checks #290 and #292 as part of Exhibit K
attached to Caimants' Reply to Trustee's Objection filed March 7,
1994). It is noted that such carpeting is not included in DIl ons

contract wwth ColorCraft Interiors, Inc. also attached to Dillons

Exhibit K The Court can find no indication in the Construction
Contract that contenpl ates carpeting the basenent of Dillons' hone,
nor does the Court believe that it is customary for a contractor to
provi de a carpeted basenent when constructing a new hone.

Thus, the Court will deny the Dillons' Code 8507(a)(6)
priority claim status to any portion of the construction draws.
Further, the Court wll allow the D llons an unsecured, non-
priority claim in the sum of $76,231.06, less a credit of
$1 2,01 6.00 for anpbunts previously recovered fromthe Debtor, for a
net all owabl e unsecured non-priority claimof $64, 2l5.06.

I T 1S SO ORDERED.

Dated at Utica, New York
this day of August, 1994

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



